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Government of the District of Columbie
Public Employee Rehtions Board

In the Manerof

Washington Teachers' Union, Local 6,
American Federation of Teacherg

Complainant,
PERB Case No. l+l]-V2

OpinionNo. 1452

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

v.

Districtof Columbia
Public Schools

Respondent.

DDCISION AND ORDER

t Sbtement of the Case

On October 24, 2013, Washington Teaclrcrs? Unioq Lcal 6 Arnerican Fedenation of
Teachers ("WTLI'or "Union') filed an Unfair Labor Practicc Complaint (.Cornplaint') agai"st
the Distict of Columbia Public Schools (?CPS" or 'Agency'). On tLt"U"i ZS, Zbti, tt,"
Union filed an Amsrdd Unfair Labor. Pq.tio Complaini fAmcnded Complaint). On
November 8, 2013, DCPS filed Respordent's Ansrrer to Amendod Unfair fah,r ptactice
Complaint (*Answer").

On Noveurber lq 2013, WTU filed Union's Motion for An Order Based on the pleadings
fMotion on Pleadings ). On Noverrber 26, 2A13, Agency fited a Motion to Dismiss aid
Opposition to Union's Motion ("Irdotion to Disuriss'). On December 2, 2A13, WTU filed
Union's Opposition to DCPS Motion to Disrriss (*Opposition to Motion o Dimriss;1.
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il. Beckground

On or about February 7,20ll, the Parties received an arbitration decision (*Awad')
from Arbitator Chades Feigcnbaum that granted the Union's grienance regarding thc
termination of eighty probationary DCPS teachrs. (Amendod Complaint at l-2, Ansurcr at 3).
The Agency filed an arbitration rcview requst with PERB, which lras denied by the Boad.
(futendd Complaint at 2, Answer at 3). ,See D.C. Puhlic Schools and Wanhingtan Teaahers'
Uniort licol6, 59 D.C. Reg.6772, Slip Op. No. I l3O PERB Case No. I l-A-04 (2011). DCPS
filed for rcview of PERB's dscision in th D.C. Superior Court. (Amendcd Complaint at 2,
Ansurcr at 3). On April 3, 2013, tbe Superior Corrt denied review. (Amended Complaint at 2,
Answer at 3). DCPS did not appeal the Superior Court's decision to the D.C. Court of Appeals.
(Arcnded Complaint at 2, Ansrrer at 3).

In its Amddod Complaint, WTU alleges that *DCPS has frild and refirsed to comply
with the [arbitration] award." (Am€Nded Complaint at 2\. DCPS dmies W'TIJ's altegation.
(Ansi{m at 3). DCPS a$erts that the Complaint is untimely. (Answer at 34). ln addition,
DCPS ass€rts that it "has substantially complied with the arbitration decision.' (Ansqm at 4).

m Dbenssion

A. lvlotiop to Dimiss on Timeliness of Complaht

DCPS cserts ttrat WTU's Complaint is untimely. (Answer at 3-4). DCPS argues thar
the Arbitraror providd DCPS with a sixty (60) day tirneframe to mmply with the Awad.
(Answcr at 4). DCPS argues that WTU's claim against DCPS became ripe after the Arbitator's
sixty days designated for compliancc, wtren DCPS did not reeive an iqiunction prior to ib
apeeal to the Supedor CourL fid that the 120 days for Complainant to file an unfeir labor
practice complaint la@ prior to WTU's Complaint (Ansum at 4).

Boatd Rule 520.4 stats: "Unfair labor practice oomplaints sball be filed mt later tban
120 days after the date on which the alleged violations occurrd." Pursuant to Bo{d Rule 520.4,
the Board only has authority to rcview unfrir labor practice allegations &at took place duing the
120 days prwcding the filing an unftir labor practice complaint The Board has held rhat Rule
52A.4 is juridictional and mandatory. Hogwd v. D.C. Pttblic Scrlrclols ard AHCME Courrcil
20, Local 1959,43 D.C. Reg. 129?, Slip Op. No. 352, PERB Case No. 93-U-10 (193), Sd sub
nom., Hogrd v. Public Enploye Relatiotts Bwd, MPA-93-33 (D.C. Super. Ct lW4), dfd,
655 A2d. 320 (D.C. 195); see also Pttblic Enploltee Relotions fuod v. DC. Metaplit*t
Police fuptmew,sg3 A.2d 641 (D.C. l99l). The Board does nothave discretion to extend the
deadline for initi*ing an action. Hogrd, Slip Op. No 352.

DCPS rclies on Pitt v. D.C. Dept of Cowections,59 D.C. Reg. 5554, Slip Op. No. 998,
PERB Case No. 09-U-06 €m9), for its timelin€ss argunrent. ln Pitt, the petitioner reeived a
&nial by tb rcspondent of representation in an artitration matter, ad alleged that the
respordent failed to arbitrate his casc. The Pitt Boad found that th tine to filc against the
respondent for its denial commenced on tle date ofthe denial of representation. Id. The Board's
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**.sl that '1the time for filing a Complaint conrmencqr 120 days after the date petitiorer
admits he actually bsme aware of the cvent gving rise to tlre Complaint allegations. falls
within the Board's precedent of "\rhen Complainant knew or slrorld lnve knoum of tlre acts
gving rise to the violation." Id u! & The paitioner was denied representation by the
respondent and consoquently, loler'tt of the acts giving rise to the violation-. Id. The Bdard's
statcrnent that 'the Paitioner drnits he actually becamc aware of the event refers to th
peitionerreceiving the denial from the respondent forrepresentation" and did not gfeate a second
standard for computing the Board's 120 day dcadline. Id. Theref,ore, the Board rejece DCpS's
argun€nt that the Board has tun srandads for oomputing the eA day deadline"

In its Motion to Disnrisq DCPS argues &at the Board has two sundards for computing
the l2Oday deadline for Board Rute 520.4. (Motion to Digniss ar 3). DCpS asserts tdrrr 16[
Board's bolds that the deadline is tiggered (l) * when the Compl"i*"t knew or slould have
Fo* of the acts giving rise to tlrc violation'or (2)'tlre date the Petitioner admits fr" uctraffy
became awane of th event gving rise to thc Complaint allqgations : Id. DCPS relies ,e"r t"
for its ass€rtion. The Board did not cr€ate two standards in Fltr. DCPS's assertion tnc "ine Oate
the Petitiom admits he acnrally bame aware of the event grving rise to the Complaint
allqgdions" is a second standatd improperlydraws the quotation tom A" hrger context of the
Board's Decision- The possible existence of trpo stedardq which this B@d-rejects, does not
affect the outcome inthis case.

Itt Pitt,thene nns a specific *At, ire. the respordent's denial of reprrsentation, that gave
rise to the petitiorer's complaint /d. In the present case, the Union was not presented *itt 

"denial of the Agency's compliarree. The Union has submiued evidere that the Agency intendd
to comply with the Autard, and was in the prccess of compliance x the tine WTi, filed its
Complaint. (Motion on Pleadings, b&ibit 2). The Boardos mmprilation ofthe l2gday deadline
starts '1rh€n the Complainant knew or strould have knoum of the acts giving rise to the
violation" Pin, Stip Op. No. 998, at p. 8. (cit'rng Jrckson ud Brown v. Aiericor Federaion
of Govtmnnt Emplolrees, Iacal 2741,48 D.c. Reg. 10959, slip op.4l4 ar p.3, pERB case
No. 95-5'01 (1995). The Agency does not dispute that it has not nnisnea oomplyrqg with the
Arbitrator's award. The Parties disprrc wlrcn thc wTU knew or should have knoum tr"t nCpS
would not fully comply. Whether &e Complaint was timely fild depends gpon wlren
Complainant knew or should have known of the TF gt"""g rise to &e violation. 5"" pflr, Slip
Op. No. 998, at p. 8. The Board finds tbd all of the foregoing constitutes an issue of faqt th;
cannot be resolved on the pleadings alone. The Board denies DCPS's Motion to Dismiss.

As ftffi is an issue of fact that is nec€ssary for the Board to determine its jruisdictioa &e
Board refers &is maser to an unfair labor practioe headng to develop a facnral .ecoul and make
apprcpriatc recommendations, pursuant to PERB Rulc 520.9. See Fraternal Order of
PolicelMetroplitan Police Depmtme* Labor Committee v. District of Cotunbia Metroplitot
Police Deprtnmt, 39 D.c. Reg. 5957, slip op. No. 999 at p. 9-le PERB case No. 09-U-52
(200e).



Decision and Order
PERB Case No. l4-U-02
Page 4 of6

B. Motion to Disniss for Failure to State a Claim

While a Complainant rrcod not prove its case on the pleadings, it must plead or assert
allegations tlut, if proven, would cstablish the alleged sbhrtory violations made in the complaint
Yirginia hde v. Natioml Association of Gavernment Employees, &wice htptoltees
Intettutiowl Union Incal R346,46 D.C. Reg. 6876, Slip Op. No.49l at p.4, PERB Case No.
96lJA2 (1996); and Gregory Miller v. American Federuion of Government Employes, Ieat
631, AFL-CIO 6nd D.C. turytnent of Public Works,48 D.C. Reg.6560, Slip Op. No.37l,
PERB Case Nos. 93-S-02 and 93-U-25 (19%). *The validation, i.e. proo[ of the alleged
statutory violation is ufiat proceedings before the Board are intended to deiermine.* Jaclcsonind
Brownv. Americott Federation of Government Employees, Iacql 2741, AFL4IO,48 D.C. Reg.
10959, Slip Op. No.4l4 atp. 3, PERB Ca*No.95-S{l (1995).

When considering a motion to dismiss for failure to state a cause of action" the Board
considers whether the alleged mnduct may constitute a violation of the CMPA. &e hctors,
Catmcil of District of Columbia General Hospital v. District of Columbia General Hospital,4g
D.C. Reg; 1137, Slip Op. No. 437, PERB Case No. 95-U-10 (1995). Additionally, th" Board
vierm contested facts in the light most favorable to the Complainant in dctermining whether the
Conplaint gves rise to an nnfair labor practice. See ,loAtttp G. Hicla v. Distria of Cohmbia
ffice of tlw fuputy lvlayor for Fitunce, ffice of the Controller and American Federation of
Stde, Cotutty std Mwriciwl Employnes, District Courcil 24,N D.C. Rcg. l?51, Slip qe. No.
303, PERB C,ase No. 9l-U-17 (1992).

Pursuant to Board Rule 520.11,'?re party ass€rting a violation of the CMPA shall have
the brnrrlen of proviqg the allegations of the complaint by a preponderance of fte widcnce.'the
Boryd has deternid ftat *[t]o maintain a cause of action" [a] Complainant must [allegeJ the
existence of some eviderrc thag if pnlven, would tie rhe Respondents actions to the assertd
[statutory violation]. Without dre existence of such evidencg [a] Respondcnt's rctions tcannotl
be foud to constinrte the aserted unfair labor practice. Therefore, a C;omplaint that hils to
allcgc the oristenc€ of srch eviderce, does not prcsent allegations sufficient to suppofi the cause
of action" G@dinev. FOP/DOC Labor Committee,43 D.C. Reg. 5163, Slip Op. No. 4?6 ar p. 3,
PERB Case No. 96U-I6 (19%).

DCPS asserts tbat'borrc of the allqations in the Complaint constitriles a violation ofthe
Comprehensive Merit Personrrcl Act as DCPS has substantially complied with tk arbitrator's
anrard." (Motion to Dismiss at 7). The Board has held tbat an Agency's rcfirsal or failure to
implement an auarrd ufiere there is no dispute over the aunard t€rms constitutes a rcfirsal to
bqgain in eood faidu violating the CMPA. American Federaion of Sme County ad Municiryl
F*tflo7nes, Di,ctrict Cowrcil 2A, et aI., AFI.CIO v. Disffia af Colunhia Pablic Sch@ls, d. d.,
59 D.C. Rcg. 325S, Slip Op. No. 796 d p. 4, PERB Case No. 05-U-06 (2ffi5); Amerieor
Federation of Govenment Enflo1nes, Iocal 872, AFL-CIO u D.C. Waer and Sewer Authority,
46 D.C. Rcg.4398, Slip Op. No.49? atp.3, PERB CaseNo.9GU-23 (1996).

In fte present case, WTU's Complaint alleges that DCPS has not complid with the
Aured, and ttrcse allegatioru, if proveq would establistt violations of tbe CMPA. (krcndd
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Complaint ar 2). The Partie disprte DCPS's actions to comply with the Awad. Establishing
the existence of the allcged unfair labor practice violations rcquires an evaluation ofthe evidence
and credibility determinations abor* conflictittg allegations. Spcifically, the issue of whetber the
Reryondent's rctions rise to the lwel of violations of the CMPA is a matter bes determirpd after
fu stablishtmt of a factual rmnd, dtrot€h an ufair labor practice hearing &e Fraternal
Or&r of Police/Metroplitan Police Deptme* Labor Committee v. District of Colmnbia
Metroplitaz Police Deptnent,sg D.C. Rcg;5957, Slip Op. No. 999 ar p.9-10, PERB Case
No. 09-U-52 Qffig). Thcrcfonr, the Respondcnt's Motion to Dimiss is denied.

C. Motion for an ffier Basd on the Pleadings

WTU fild a Motion for an Order Based on the Pldings, asserting that DCPS'S Answer*admits thst it faild to comply firlly with tbe aurard." (Motion on Pleadings at 1). It is
un0i$$od tbat the Aurard states' ..DCPS shall make a 60-day good faith effort to locate
terminatd teachels." (Amedd Complaint d l, Answer at 2). ln order to determire whether
DCPS has committd an unfrir labor practioe, it must be determined qrbtber DCPS has made a
good faith effort to comply wi& the Arbihator's award ad whether its noncomplianoe fully with
ftc Aurud was unreasonable or intentional d the time the Complaint uas filed. This prresents an
issrrc of fact that crunot be resolved bsed on thc pleadings alone. Thereforc, the Board denies
WTU's Motion for an Ner Based on the Pleadings. As &ere is an issue of fact, pursuant to
PERB Rule 520.9, the Board rcfers this matter to an rmfrir labor practie hearing to develop a
futnl record and rnake appropriate rwommendations. .Siee FraterruI Orfur of
Policell,tetroplitut Police Deptment labor Committee v. District of Colwtbia Metroplitut
Police Deptment,sg D.c. Rcg. 5957, slip op. No. 999 at p. 9-10, PERB Cas No. 09-u-s2
(200e).

W. Conclusion

Tlrc Board has fomd that material issues of fact are in dispute. Therefore, a factual
record must be developed in ordcr to determine lhe Board's jurisdiction, regarding timeliness of
the Complaint's filing, which is in dispurc by the Parties. In addition, tlre Parties dispute whether
DCPS has complid with the Aurad.

The Board finds that all of the forcgoing constitutcs an iszue of fact that cannot be
resolvd on tbe pleadings alone. Tlprefore, pursuant to PERB Rule 520.9, the Board refers this
matbr to an unfrir labor practice hearing to develop a factual record and make
recommendations. Se Fratertnl bfur of PolicdMetroplttan Palice fuptment Labor
Comnittee v. District of Columbia Mettoptitan Police Deryrtment,sg D.C. Reg. 5957, Slip Op.
No. 999 at p. 9-10, PERB Case No. 09-U-52 (2009).
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ORDER

IT IS HEREBY ORDERED THAT:

l. DCPS's Motion to Dimiss is denied.
2. WTU's Motion for an Order Basd on the Pleadings is denied.
3. TtE Board's Fxecutive Director shall refer the Unfair Labor Practice Complaint to a

Hearing Exarniner to develop a fachral record and present recommendations in
accordance with said record.

4. The Notice of tlearing shall be issued seven (7) dafn prior to the date ofthe hearing.
5. Pursuar* to Board Rule 559.1, this Decision and Order is find upon issuance.

BY ORDAR OF THE PUBLIC EMPTOYDE RNI,ATIONS BOARI)
Washingloq D.C.

Jarury 23,2414
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